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Supplemental Information for Reviewing Reasonable Assurance in TMDLs - Denise Keener Memo.pdf

Jason,

Thanks for the information and your thoughts on this topic. We generally agree with Number 1 of
your take home points. Our TMDL work is consistent with this basic concept that you identify for
setting load allocations.

For impaired streams, we believe that Number 2 of your take home points will not be required when
we set a WLA based on the end of pipe (EOP) discharge equaling the target concentration (e.g. the
numeric standard concentration where it exists). Under these circumstances, the load allocations
(LAs), including natural background, are set such that the TMDL target is satisfied immediately
upstream of the discharge. The TMDL target concentration is also satisfied immediately downstream
of the point source discharge even with the addition of the point source load since the discharge
WLA is based on meeting the TMDL target concentration in the point source effluent. The point
source discharge, under these circumstances, is not causing or contributing to impairment in the
receiving reach of the impaired stream once the WLA is satisfied. Therefore, the WLA is NOT based
on an assumption that NPS load reductions will occur upstream, and the level of reasonable
assurance implied by your Number 2 take home point should not be required (refer to first bullet of
EPA guidance attached to this e-mail).

| had previously sent you example language regarding reasonable assurance and the above situation.
You will again see this language within the Lower Gallatin TMDL document in reference to the City
of Bozeman wastewater facility WLA. If you wish, | can resend this draft language for your review as
we further refine the Lower Gallatin TMDL document.

From: Jason Gildea [mailto:Gildea.Jason@epamail.epa.gov]

Sent: Monday, April 23, 2012 4:49 PM

To: Yashan, Dean; Sivers, Eric; Bond, Jim; Fortman, Kristy; Staten, Christina; Schmidt, Christian; Byron,
Timothy; Volpe, Louis; Kron, Darrin; Pipp, Michael; Ray, Robert; McCarthy, Mindy

Cc: Bostrom, Mark; Julie DalSoglio; Carson Coate; Lisa Kusnierz; Peter Brumm

Subject: Reasonable Assurance Guidance

TMDL Team -

I've attached a memo from the Director of the EPA Office of Wetlands, Oceans, and Watersheds
regarding Reasonable Assurance (RA) and TMDLs. This is the most specific guidance to date that
we've received regarding Reasonable Assurance and what is expected, at the National Level, for all
TMDLs containing mixed sources (i.e., point and nonpoint sources). It also contains some good
background information regarding the origins of this issue.

We discussed these details at length at our national meeting last week, and | would be happy to follow
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Supplemental Information for Reviewing Reasonable Assurance in TMDLSs

What is reasonable assurance and why it is important:

- Reasonable assurance (RA) in the TMDL context means that when a TMDL is developed for
waters impaired by both point and nonpoint sources (NPS), and the WLA is based on an
assumption that NPS load reductions will occur, the TMDL should provide reasonable
assurances that NPS control measures will achieve expected load reductions.

- RA ensures that a TMDL’s wasteload and load allocations are properly calibrated to meet the
applicable water quality standards. Without such calibration, a TMDL’s ability to serve as an
effective guidepost for water quality improvement is significantly diminished. Permits that rely
on those TMDLs without adequate RA may be vulnerable.

- RA is also important to realizing future water quality and environmental gains.
- At least 45% (~32,000) of the potential future 70,000+ TMDLs will be for waters impaired by
both NPS and PS, and thus subject to a demonstration of RA.

- RA demonstrations enhance the defensibility of TMDL actions. With thousands of waters
remaining on CWA section 303(d) lists, it is important that the resulting TMDLSs -- which will
represent a significant expenditure of State and EPA resources -- be as defensible as possible.

- EPA recently took a remand and reversed its approval of the Lake Champlain (VT) nutrients
TMDL, in part because we determined it lacked RA.

Background information on existing EPA guidance pertaining to reasonable assurance in
TMDLs

1991 Guidance for Water Quality-based Decisions: The TMDL Process:

In addition, before approving a TMDL in which some of the load reductions are allocated to
nonpoint sources in lieu of additional load reductions allocated to point sources, there must be
specific assurances that the nonpoint source reductions will in fact occur. (page 2)

Under the CWA, the only federally enforceable controls are those for point sources through the
NPDES permitting program. In order to allocate loads among both point and nonpoint sources,
there must be reasonable assurances that nonpoint source loads will in fact be achieved. Where
there are not reasonable assurances, under the CWA, the entire load reduction must be assigned
to point sources. (page 15)

There must be assurances that nonpoint source control measures will achieve expected load
reductions in order to allocate a wasteload to a point source with a TMDL that also allocates
expected nonpoint source reductions. (page 22)

When establishing permits for point sources in the watershed, the record should show that in the
case of any credit for future nonpoint source reductions, (1) there is reasonable assurance that
nonpoint source controls will be implemented and maintained or (2) that nonpoint source





reductions are demonstrated through an effective monitoring program. Assurances may include
the application or utilization of local ordinances, grant conditions, or other enforcement
authorities. For example, it may be appropriate to provide that a permit may be reopened for a
WLA which requires more stringent limits because attainment of nonpoint source load allocation
was not demonstrated. (page 24)

1997 memorandum New Policies for Establishing and Implementing Total Maximum Daily
Loads, from then Assistant Administrator for Water, Robert Perciasepe:

In watersheds impaired by a blend of point and nonpoint sources, this TMDL Process guidance
document provides that where any wasteload load allocation to a point source is increased based
on an assumption that loads from nonpoint sources will be reduced, the State must provide
"reasonable assurances" that the nonpoint source load allocations will in fact be achieved.

2002 Guidelines for Reviewing TMDLs Under Existing Regulations:

When a TMDL is developed for waters impaired by both point and nonpoint sources, and the
WLA is based on an assumption that nonpoint source load reductions will occur, EPA's 1991
TMDL Guidance states that the TMDL should provide reasonable assurances that nonpoint
source control measures will achieve expected load reductions in order for the TMDL to be
approvable. This information is necessary for EPA to determine that the TMDL, including the
load and wasteload allocations, has been established at a level necessary to implement water
quality standards. (Review element #8)

Supplemental information for reviewing the Reasonable Assurance section ina TMDL

EPA’s 2002 Guidelines for Reviewing TMDLs Under Existing Regulations provides a checklist
for reviewing TMDLs. Specifically, review element #8 of the checklist states that a TMDL
should provide reasonable assurance that NPS reductions will be achieved when the WLA is
based on the assumption that NPS reductions will occur. The discussion below is intended to
provide additional information about what to look for in a TMDL’s demonstration of reasonable
assurance. Each TMDL’s demonstration of reasonable assurance is, of necessity, case-specific.
The degree to which the following factors are addressed in a given TMDL will depend on the
particular circumstances of that TMDL, including but not limited to the nature of the receiving
waterbody, the type of pollutants causing the impairment, the relative mix of nonpoint and point
source loadings, and the nature of the sources of those loadings.

1. Quantification of LA and WLA:

Does the TMDL clearly describe the analytical process used for calculating both the LA and the
WLA(s)? In particular, for the LA, does the TMDL explain the process used to estimate the
current NPS load by sector, and the assumptions that were applied to estimate the expected NPS
reductions by sector (e.g., type of BMPs, how many will be applied, their pollutant reduction
efficiencies, etc.). For the WLAs, does the TMDL assign specific allocations to individual or
categories of sources and explain the extent to which those WLAs are expected to be
implemented in permits?

2. Linkage of WLA to LA





A fundamental statutory and regulatory principle of TMDLSs is that the aggregate sum of the
WLASs, when added to the aggregate sum of the LAs, must not exceed the assimilative capacity
of the water body. Are the assumptions regarding how the WLA was calculated clearly
explained? For example, is there a discussion of whether the WLA was based on the assumption
that the LA would be achieved over time based on a schedule of NPS implementation,
achievement of milestone measures, etc? Does the TMDL include an “assumption” that a permit
based on a WLA might be reopened to include a more stringent WQBEL if attainment of
nonpoint source load allocations was not achieved consistent with the TMDL’s reasonable
assurance assumptions?

3. Discussions of schedule and milestones to achieve LA

It is difficult to ensure, a priori, that implementing nonpoint source controls will achieve
expected load reductions. Nonpoint source control measures may fail to achieve projected
pollution load reductions due to inadequate selection of BMPs (practices not applicable to a
particular watershed), inadequate design or implementation, or lack of full participation by all
contributing sources of nonpoint pollution. Does the TMDL provide an overall schedule for
implementation of nonpoint source controls along with an adaptive management procedure for
reviewing key milestone progress and revising BMPs, if necessary, to meet the TMDL target
loads?

4. Discussion of monitoring and tracking approach to evaluate progress

The key objective for documenting load reduction goals and review procedures is to establish a
rational procedure for site-specific evaluation of waterbodies with significant nonpoint source
pollution loads. Does the TMDL indicate that the State is prepared to develop and implement a
monitoring and reduction tracking system in order to facilitate adjustments to the initial set of
BMP assumptions and to track the progress of NPS control implementation?

5. Discussion of follow-up actions
Does the TMDL describe potential follow-up actions under state, local, or federal law, e.g.,

possibility of more stringent permit limits or more effective NPS controls, and when they would
occur, if there is insufficient progress in the expected NPS control implementation?
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up with you individually or in a team meeting. From my perspective, the take home points are these:

(1) You're nonpoint source reductions HAVE to be feasible/possible.

(2) You must present some type of implementation timeline/schedule (or adaptive management
approach) for meeting all load reductions.

(3) When it comes time to defend a mixed TMDL in court (or associated permits, etc), we will all be in
a MUCH BETTER position with a well documented explanation of RA in the TMDL.

| don't think that any of these points will create much additional work, and frankly, | think we are already
doing this in almost all of our TMDLs. However, please be aware that RA is topic that I've been
instructed to take seriously when reviewing/approving TMDLSs.

Jason

(See attached file: Supplemental Information for Reviewing Reasonable Assurance in TMDLs
- Denise Keener Memo.pdf)

Jason Gildea

U.S. Environmental Protection Agency
Region 8, Montana Office

10 West 15th Street, Suite 3200
Helena, MT 59626

(406) 457-5028



